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High Court Form No. (J) 2. 

Heading of Judgment in Original Suit 

 

District : SONITPUR. 

 

IN THE COURT OF MUNSIFF NO.1, SONITPUR. 

 

 

Present :         POOJA SINHA, AJS, 

              MUNSIFF NO.1, SONITPUR. 

 

TUESDAY, the 05th day of December, 2017 

 

MONEY SUIT NO. 01 OF 2017 

 

1. Assam Builders 

                                                                         Plaintiff/s 

                                                                              Petitioner/s 

versus 

 

2. M/s G.D. Enterprise 

                                                                              Defendant/s 

                                                                              Opposite party/s 

 

 

 

This suit/ case coming on for final hearing on  27/11/2017 in the 

presence of – 

 

Sri Biraj Nath,  Advocate for the plaintiff; 

 and 

 

 None       Advocate  for the defendant, 

 

and having stood for consideration to this day, the court delivered the 

following judgment- 
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JUDGMENT 

 

The plaintiff has instituted this suit against the defendant for the recovery of 

Rs. 76,381/- (Rupees Seventy Six thousand three hundred eighty one only) 

along with  interest at the rate of 18%  till realization of the said money. 

 

1. The brief facts leading to the institution of this suit by the 

Plaintiff is that- That, the Plaintiff is a business institution and deals as 

manufacturer, contractor and suppliers of crushed stone chips & cement 

blocks and  represented by the proprietor Sri Sunil Saraf. That, the defendant 

had been maintaining a very good relationship with the Plaintiff since last few 

years. 

 

2. That, on the basis of good relationship the defendant had ordered and 

received some crushed stone chips and sand from the plaintiff on loan in the 

month of February, 2014, on different dates amounting to Rs. 76,381/- 

(Rupees Seventy Six Thousand Three Hundred Eighty One) only and 

promised to pay the said loan within the same month. 

 
 

3. That, accordingly in discharge of such debt and liability of the defendant 

on 24/02/2014 delivered one blank cheque amounting to Rs. 76,381/-

(Rupees Seventy Six Thousand Three Hundred Eighty One) only of his 

drawee bank The Federal Bank Ltd., Tezpur Branch being Cheque No. 

051475 of his A/C No. 11870200015843 in the name of the plaintiff and 

asked the plaintiff to withdraw the cheque amount against the said loan 

amount. 

 

4. That, the plaintiff presented the said cheque to his payee bank “The 

Vijaya Bank”, Tezpur Branch on more than one occasion on 11/03/2014, 

26/05/2014 and again on 26/06/2014 as per instruction of the defendant to 

encash the said cheque amount. 

 

5. That, the payee bank of the plaintiff vide Cheque Returning Memo with 

writing of The Federal Bank Ltd., Tezpur Branch dated on 11/03/2014, 

26/05/2014 and again on 26/06/2014 informed the plaintiff's payee bank that 
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in the said account of the defendant there is no sufficient fund to encash the 

said cheque amount and thereby dishonored the said cheque due to 

“Insufficient Fund”. 

 

6. That, due to said unwanted reason the plaintiff failed to withdraw the 

said cheque amount of  Rs. 76,381/-(Rupees Seventy Six Thousand Three 

Hundred Eighty One) only by the said delivered cheque by the defendant in 

discharge of his debts and liability. 

 

7. That, an advocate notice dated on 07/07/2014 was issued through 

Registered A/D under section 138 of N.I. Act to the accused person which 

was served to him on 09/07/2014 wherein the plaintiff requested and 

demanded the defendant to make payment against the said dishonored 

cheque amount within 15 days from the date of the receipt of the said notice. 

But the defendant failed to comply with the request made therein. Hence, the 

cause of action aroused to file this present suit against the defendant to 

recovery of the said amount. 

 

8. That, after service of the said advocate notice one case was instituted as 

per provision of the NI Act being N.I. Case No 55/2014 and the said case was 

pending for disposal before the learned court of the S.D.J.M., Sonitpur, 

Tezpur. That, the defendant as petitioner had preferred a revision against the 

order dated 14/12/2014 of the learned S.D.J.M. Sonitpur, Tezpur for issuing 

summon to the defendant as accused person in the said N.I. Case and the 

said revision case was registered as Crl. Rvn. No 37(S-3)/2015 on the ground 

that the drawee bank of the defendant dishonored the said cheque after 

more than three months hence the cause of action for N.I. Act case had hit 

by limitation. That the Hon'ble Court of Session Judge accordingly set aside 

the said order of learned S.D.J.M. Tezpur on 29-03-2016 by holding that no 

offences had been committed by the defendant as per section 138 of the N.I. 

Act due to delay in presentation of the said cheque by the plaintiff in his 

payee bank. Hence, the Plaintiff has come forward seeking relief before this 

Court. 
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9. That, the cause of action had arose for institution of the Suit on February 

2014, 24-02-2014, 11-03-2014, 26-05-2014, 26-06-2014, 07-07-2014, 09-07-

2014, 14-12-2014, 29-03-2016 and thereafter on . 

 

10. That, the defendant side appeared before Court, however 

despite of giving opportunity failed to submit written statement 

against the suit of the Plaintiff and the case proceeded ex parte 

against the defendant. 

 
 

11. Upon the pleading of the Plaintiff and the absence of the written 

statement, the following Points of Determination are made- 

 

1. Whether the defendant took a loan of Rs. 76,381/- from plaintiff in 

the month of February, 2014? 

 

2. Whether the defendant issued a cheque on 24.02.2014 of Rs. 

76,381/- only on his drawee bank The Federal Bank Ltd., Tezpur 

Branch in the name of Plaintiff and whether the said cheque was 

dishonored on 11.03.14, 26.05.14 and 26.06.14 due to insufficient 

funds? 

 
 

3. Whether the defendant failed to return the loan amount of Rs. 

76,381/- to the Plaintiff? 

 

4. Whether the Plaintiff is entitled to a decree as prayed for? 

 

5. To what relief / reliefs the Plaintiff is entitled to? 

 

12. The plaintiff in support of his case examined himself along with one other 

witness . I have heard the arguments  advanced by Learned Counsels for 

the Plaintiff. 

 

13. DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

A point wise discussion is made in the following lines- 
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Point for Determination  No.1 & 2: 

14. The Plaintiff claimed that loan in the month of February, 2014, on different 

dates amounting to Rs. 76,381/- (Rupees Seventy Six Thousand Three 

Hundred Eighty One) only and promised to pay the said loan within the 

same month. That, accordingly in discharge of such debt and liability of the 

defendant on 24/02/2014 delivered one blank cheque amounting to Rs. 

76,381/-(Rupees Seventy Six Thousand Three Hundred Eighty One) only of 

his drawee bank The Federal Bank Ltd., Tezpur Branch being Cheque No. 

051475 of his A/C No. 11870200015843 in the name of the plaintiff and 

asked the plaintiff to withdraw the cheque amount against the said loan 

amount. 

  15.  That, the plaintiff presented the said cheque to his payee bank “The Vijaya    

         

         Bank”, Tezpur Branch on more than one occasion on 11/03/2014,   

        

         26/05/2014 and again on 26/06/2014 as per instruction of the defendant   

 to encash the said cheque amount. 

 

16. That, the payee bank of the plaintiff vide Cheque Returning Memo with  

writing of The Federal Bank Ltd., Tezpur Branch dated on 11/03/2014, 

26/05/2014 and again on 26/06/2014 informed the plaintiff's payee bank 

that in the said account of the defendant there is no sufficient fund to 

encash the said cheque amount and thereby dishonored the said cheque 

due to “Insufficient Fund”. 

 

17. That, subsequently file a case U/S 138 of N.I. Act, however, due to time 

limitation factor, the case was dismissed by the Revisional Court. 

  18.  In support of the plea the Plaintiff has exhibited the Copy of said cheque 

as Ext.1 and identified Ext. 1(i) and Ext. 1(ii) as the signature of the 

defendant. Further, exhibited Ext-2, 3 and 4 - Copy of return cheque memo 

of Federal Bank Ltd., Ext. 2(i), 3(i) and 4(i) are the signature of Returning 

Officer. And Copy of Order dated 29-03-2016 of the Hon’ble Session Judge. 

P.W.2 deposed in the same lines of P.W.1. 
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  19. Now, in absence of any adverse claim by the defendant, from the materials  

on record it is apparent and proved that Defendant took a loan of Rs. 

76,381/- from plaintiff in the month of February, 2014 and the defendant 

issued a cheque on 24.02.2014 of Rs. 76,381/- only on his drawee bank The 

Federal Bank Ltd., Tezpur Branch in the name of Plaintiff and whether the 

said cheque was dishonored on 11.03.14, 26.05.14 and 26.06.14 due to 

insufficient funds. 

 

  DECSISION: Both the points are settled in affirmative in favour of the    

  Plaintiff. 

 

 20.Point for Determination  No.3, 4 & 5:  

That, the Plaintiff claimed that an advocate notice dated on 07/07/2014 

was issued through Registered A/D under section 138 of N.I. Act to the 

accused person which was served to him on 09/07/2014 wherein the plaintiff 

requested and demanded the defendant to make payment against the said 

dishonored cheque amount within 15 days from the date of the receipt of the 

said notice. But the defendant failed to comply with the request made 

therein. Hence, the cause of action aroused to file this present suit against 

the defendant to recovery of the said amount. 

Both the P.W.s deposed on the above lines. Also perused through the 

Pleader’s notice which is exhibited . Therefore, in absence of any adverse 

proof on record that Defendant has repaid the amount, it is held that 

defendant has not repaid the amount claimed by the Plaintiff and thus the 

Plaintiff is entitled to a decree for recovery of Rs. 76,381/- (Rupees Seventy 

Six thousand three hundred eighty one only) along with  interest @6% and 

cost of the suit. 

 

ORDER 

 

21.In view of the discussions made above and the decisions reached 

therein, the suit of the Plaintiff is decreed ex parte with cost. It is 

hereby decreed and directed that the Defendant do pay to the Plaintiff 

Rs. 76,381/- (Rupees Seventy Six thousand three hundred eighty one 
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only) along with interest at the rate of 6% per annum on and from the 

date of the institution of this suit till full and final realization. It is 

further directed, that the Defendant do pay to the Plaintiff the cost of 

the suit . 

  

22. Prepare decree accordingly. 

 

Given under my hand and the seal of this court on this the 

05th day of  December, 2017 at Sonitpur. 

 
                     Pooja Sinha           

 
Munsiff No.1, Sonitpur 

 
Dictated and corrected by me                     

  

                  Pooja Sinha 

   Munsiff No.1, Sonitpur. 
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APPENDIX 

 

A Plaintiff’s Witnesses: 

1 P.W.1- Sri Sunil Saraf. 

2 P.W.2- Ram Ekbal Singh. 

 

B Defendant’s Witnesses: 

Nil 

 

C Plaintiff’s Exhibits: 

1. Ext-1- Copy of said cheque, Ext. 1(i) and Ext. 1(ii) are the signature of the 

defendant. 

2. Ext-2, 3 and 4 - Copy of return cheque memo of Federal Bank Ltd., Ext. 2(i), 

3(i) and 4(i) are the signature of Returning Officer.  

3. Ext-5. Copy of advocate notice dated 07/07/2014, Ext. 5(i) and 5(ii) are the 

signature of the Counsel. 

4. Ext.6- Copy of Postal receipt. 

5. Ext-7- Copy of acknowledgement card, Ext.7(i)- signature of the accused 

person. 

6. Ext-8- Copy of Order dated 29-03-2016 of the Hon’ble Session Judge. 

7. Ext-9- Copy of the judgment of the Hon’ble Sessions Judge. 

Defendant’s Exhibits: 

Nil 

 

 

                 Pooja Sinha 

Munsiff No.1, Sonitpur 

 


